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Pragmatism asks its usual question. "Grant an idea or belief to be true,” it

says, "what concrete difference will its being true make in anyone's actual

life? How will the truth be realized? What experiences will be different

from those which would obtain if the belief were false? What, in short, is

the truth's cash-value in experiential terms?”

-- Pragmatism (1907)
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Thetraining of lawyersisatraining in logic. The processes of analogy,
discrimination, and deduction are those in which they are most a home.

The language of judicial decision is mainly the language of logic. And the
logical method and form flatter that longing for certainty and for repose
which isin every human mind. But certainty generally isillusion, and

repose is not the destiny of man. Behind the logical form lies a judgment



asto the relative worth and importance of competing legislative grounds,
often an inarticulate and unconscious judgment, it istrue, and yet the very
root and nerve of the whole proceeding. You can give any conclusion a
logical form.?
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The life of the law has not been logic: it has been experience. The felt
necessities of the time, the prevalent moral and political theories,
intuitions of public policy, avowed or unconscious, even the prejudices
which judges share with their fellow-men, have had a good deal moreto
do than the syllogism in determining the rules by which men should be
governed. The law embodies the story of a nation's development through
many centuries, and it cannot be dealt with asif it contained only the
axioms and corollaries of a book of mathematics. In order to know what it
is, we must know what it has been, and what it tendsto become. . . . The
truth is, that the law always approaching, and never reaching, consistency.
It is forever adopting new principles from life at one end, and it always
retains old ones from history at the other, which have not yet been

2 Oliver W. Holmes, The Path of the Law, 10 HARv. L. Rev. 457 (1897).



absorbed or sloughed off. It will be come entirely consistent only when it

ceases to grow.®
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We admit that in many places and in ordinary times the defendantsin
saying all that was said in the circular would have been within their
congtitutional rights. But the character of every act depends upon the

circumstances in which it isdone. The most stringent protection of free

¥ OLIVERW. HoLMES, THE COMMON LAW 1 (1881).
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speech would not protect aman in falsely shouting fire in atheatre and
causing a panic. It does not even protect a man from an injunction against
uttering words that may have all the effect of force. The question in every
case is whether the words used are used in such circumstances and are of
such a nature asto creste clear and present danger that they will bring
about the substantive evils that Congress has aright to prevent. It isa
question of proximity and degree. (" 2 -3 A 3F 5 3 & &7 — AL enph
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For the rational study of the law the blackletter man may be the man of the
present, but the man of the future is the man of statistics and the master of
economics.” (M5 7 2 Bae B PE e 7 > AL F LML 2 F 0

LR T Ak M-EE R S eh A o i SRS il R T o))

rﬁﬁmmaﬁm»@mf%iww plI AV £ A0t sk ek Y

Louis Brandeis ¥+ 1916 = “Jﬁ il ”ﬁf'

A lawyer who has not studled economics and sociology is very apt to
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See supra note 2.
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What have we better than a blind guess to show that the criminal law in its
present form does more good than harm? | do not stop to refer to the effect
which it has had in degrading prisoners and in plunging them further into
crime, or to the question whether fine and imprisonment do not fall more
heavily on a criminal’'s wife and children than on himself. | have in mind
more far-reaching questions. Does punishment deter? Do we deal with
criminals on proper principles? (F,T&IR 7558 e §F 5
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